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Many Lawyers 


when forced to rely on “outside” authori- 
ties, turn first to the case law of the United 
_ States Supreme Court. 


Experience 


has taught them that such precedents are 
“best authority”, in any court — Trial or 
Appellate. 


Unusual Success 


in finding these precedents will be yours if. 
you use the new Key Number United 
States Supreme Court Digest. It’s a | 
Winner! 


Write for price, terms, a WEST PUBLISHING CO. 
and 2 picture in color. Saint Paul 2, Minn. 
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The Board of Directors of 
of Jacksonville 
wishes lo call your altention tothe 


Trust Department — 


She prcloction of the vightsof.and proper 
Trust Department 


7 
and fiduciary sexuice low in dividuals 
Me: 


FLORIDA STATUTES, 1941 


The Statutory Revision Department of the State 
offers the following legal publications: | 


Volume I, Ftoripa STaTuTEs, 1941 


containing the general statutory law of the 
state through 1941, court rules, and consti- 
tutions of the United States and Florida; 


Volume II, FLoripa STATUTES, 1941, 


the annotations to the statutes, court rules, 


containing the history and revision notes and | 
and constitutions contained in Volume I. 


1943 CUMULATIVE SUPPLEMENT TO VOLUME I 
1943, CUMULATIVE SUPPLEMENT TO VoLuME II | 


These volumes may be obtained Now from the Secretary of 
State at a cost of $10 each—1943 Cumulative Supple- 
ment to Volume I $2. 1943 Cumulative Supplement to | 
Volume II $2.75—to purchasers within the State. | 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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LEGAL FORMS 
Ninth Edition 


ONE VOLUME 
Will be ready for delivery 
early in 1946 


we 
WAIT and EXAMINE the new revised JONES 


LEGAL FORMS before you purchase 
any book on legal forms 


For generations, lawyers all over the country have 
used Jones as THE book for ali types of legal and 
business forms. The new edition will adhere to the 
same high standards of accuracy and usefulness as 
characterized the past eight editions. 


Approximately 3,000 pages of up-to-date forms, 
with annotations, in one volume under one index. 


THE BOBBS-MERRILL COMPANY 
Publishers 


INDIANAPOLIS 7 INDIANA 
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The office of the Attorney General, through the Statutory Revision 
- enacted by the 1945 session of the Florida Legislature. 


will be of value to members of the Bench and Bar. 


be mailed to the Attorney General, Tallahassee, 
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partment, will furnish without charge upon request a copy of Chapter 22858 as 


This Act includes corrections of typographical and other errors in Volume 

I, Florida Statutes 1941 and the 1943 Cumulative Supplement. This law will 
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President's Message 


Florida lawyers who went to war are now returning home in increasing num- 
bers. They are faced with the problem of beginning their practices again. They 
have served their Country well, and it becomes our duty to assist them in every 
way in re-establishing themselves in practice. To them we extend a hearty wel- 
come home and congratulations upon a splendid job well done. 


The Florida Bar Association, through its various committees and its indi- 
vidual members, stands ready to assist every lawyer returning from military 
service in the re-establishment of his practice. 


JULIUS F. PARKER, President. 
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CONTEMPT AND PERJURY WITH IMPUNITY 
. By E. Harris Drew of the West Palm Beach, Florida, Bar 


John Doe’s brother is being tried for larceny. During the trial John Doe. 
meets a member of the jury in the cloakroom. They are entirely alone when Doe 
attempts to influence the juryman in favor of the acquittal of his brother. The 
juryman promptly reports the matter to the presiding judge. A contempt cita- 
tion is properly issued. John Doe denies the contempt by his sworn return. The 
judge is forced to release John Joe. 


“Contemnor’s denial under oath of charges * * entitles contem- 
nor to discharge.” Croft v. Culbreath, 6 So. 2d 638. 


J ohn Doe is thereupon indicted for perjury.. He must be acquitted. 


“A conviction for perjury cannot be sustained except upon the 
oaths of two witnesses or one witness and other independent 
corroborating circumstances which are of equal weight with 
testimony of another witness.” ’’ 


Yarborough v. State, 79 Fla. 256, 83 So. 873 Tindall v. State, 99 
Fla. 1132, 128 So. 494 Kerr v. State, 152 Fla. 389, 11 So. 2d 886. 


Governor Signs the New Guardian and Ward Act 


The new Guardian and Ward Act reflects the advantages of having the best minds in the legal pro- 

fession of the state assist in drafting important changes in the law. Much credit is due the Tegiele- 

tive Committee, especially Mrs. Carter and Judge White, for the efficient steering of the bill through 

the Legislature. Left to a seated: Judge Jack F. White, Mrs. Catherine Carter, Governor Millard 

F. Caldwell, Julius F. Parker, and Rex Farr‘or; standing: Dan H. Redfern, Lewis H. Tribble, As- 
sistant Attorney General Fred H. Burns, and Attorney General J. Tom Watson. 
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IS THE MARRIED WOMAN’S ACT OF 1943 
AN EMANCIPATION ACT? 


by DurRANCE of the Gainesville Bar 


The passage in the 1943 Legislature of the New Married Woman’s Act has 
been hailed by many organizations as having effected a triumphant change 
from the past oppressiveness of prior statutes, placing the legal status of married 
women on an equal plane with men. 


Up until the passage of this Act, a married woman in Florida was under 
many disabilities of coverture, sadly in need of emancipation. There were many 
restrictive statutes in effect based on the old common law, all out of harmony 
with a constantly changing progressive society. These obsolete Married Woman 
Acts pertaining to the status of the femme covert only tended to confuse and 
cause litigation—unnecessary calendar cluttering. 


To briefly summarize the former situation: 

A married woman was denied freedom of contract. 
Mathews v. McCain, 125 Fla. 840, 120 So. 323, held: 

“Married women can legally contract only as provided by law.” 
Phillips v. Lowenstein, 81 Fla. 107 So. 350: 


‘A married woman may contract and convey property only as provided by 
iaw.” 


Nadel v. Weber Bros. Shoe Co., 70 Fla. 218, 70 So. 20, held: 


“A married woman is not personally bound by any contract made by her 
partner in a mercantile business, nor do the partnership debts incurred 
by her partner in the transaction of the partnership business become a 
charge upon her separate property.” 


Timberlake v. Semple, 86 Fla. 314, 97 So. 718, held: 
“The service rendered by an attorney in defending the right of a married 


woman to real estate as her separate property cannot be subjected to a lien 
for attorney fees.” 


In Lloyd v. Cooper Corporation, 134 So. 563, the Supreme Court of Florida neia: 
“A married woman’s notes under the constitution and laws of Florida are 
void, and afford no basis for a common law suit nor a chancery proceeding.” 


“A judgment against a married woman upon a note executed by her is not 
enforceable against her in Florida.” 


Virginia-Carolina Chemical Co. v. Fisher, 50 So. 504, quoting 2 Page on von- 
tracts Sec. 931: 


“that as a married woman’s contract is void, and not voidable, it is in- 
capable of ratification by any agreement or conduct after the woman ac- 
quires the power to make contracts, whether such power is acquired by the 
death of the husband, or by her obtaining an absolute divorce from him, 
or by a change in the law giving her power to make contracts etc.” 


Compiled General Laws of Florida, Sec. 5674, provides: 


“Any married woman owning real property may sell, convey or mortagage 
it as she might do if she were not married, providing her husband join 
in such sale, conveyance, or mortgage.” 


Thus we can see the trend of the Courts has been to deny a inemiteld woman 
freedom of contract. 


/ 
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In Gautier v. Bradway, 99 So. 879, the Court held: 


“The law seems to be well settled that an executory contract containing 
mutual agreements which cannot be enforced against one of the parties 
because of infancy, coverture or other disability will not be enforced 
against the other party.” 


Note thereby the classification of a married woman with an infant or 
other disabled person. Drunkards, deserters, the mentally deficient are ordi- 
narily referred to as disabled persons. Naturally married women with all their 
feminine vanity resented this flattering classification. Such was the plight of 
the married woman—her legal existence practically non-existent. But strangely 
enough, her unmarried cousin, a femme sole, because matrimonially luckless, or 
perhaps through lack of inclination to take a spouse, could do as she saw fit 
with regard to her separate property. Unmarried—therefore civilly superior— 
the law providing its compensations and peculiarities. The Florida law recog- 
nized the legal rights of single women, allowing them to control their property, 
etc., yet there were numerous absurd “protections” for the married woman 
which could be discarded only by applying to the Court to be declared a Free 
Dealer. Why should a distinction in the law be made as between the status 
and ability and civil rights of a femme sole contrasted with that of a married 
woman? Is a married woman deemed to have lost her senses, wits and ability 
to comprehend and act normally and properly upon entering the marital state? 
Does entry into the marital state result in I.Q. degeneration? Apparently so, 
and therefore she must be given the protection and guidance of her husband by 
his joining and consenting to her transactions. Upon becoming Mrs. Wife, the 
property of the former Miss Femme Sole becomes subject to the control of Mr. 
Husband. Should a change of names give such added rights to the ips ac- 
quired husband? 


Florida Statutes 693.06, “Any ‘married woman AR aD real or personal 
property in her own right in this state, whose husband is insane or 
mentally incompetent, and has been so adjudged by a court of competent 
jurisdiction, and who has continued in such condition for one year, may 
let, lease, rent, mortgage, sell and convey any part or all of such property 
without the consent signature or joinder of her husband.” 


Is a married woman to be recognized as capable of handling her separate 
property only after her husband has lost his mind, been adjudicated insane by 
a competent court and continued in such state for one year? And upon widow- 
hood she emerges from the cocoon, once more free to act, contract, transact. 
Unintelligible artifices of the law! 


But the thought occurs—perhaps we too harshly place the brunt of our 
affront on the menfolk. Perhaps our condemnation should be spread to in- 
clude a particular class of the female gender. Is it not true that there also 
exists the shrewd shrew who by guile and with easy facility could take ad- 
vantage of her inabilities and craftily evade her responsibilities? 


In Cornell v. Ruff, 141, So. 535, 105 Fla. 504, the Supreme Court of Florida held: 
“A deed or contract of a married woman representing herself to be a femme 
sole would be unenforceable.” (Comp. Gen. Laws 1927, Sec. 5674). 


Must the innocent party, warily and with doubts, pluck a daisy and count each 
petal—“Is she married, or is she not?” 


The purpose of laws is not to impose burdensome, unreasonable restrictions 
and discriminations. What matter on which side of the fence the “opportunities” 
lie? The purpose is to defeat the exercising of these “opportunities.” It is 
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the solution or remedy that is of salient importance—a catch-all law that would 
close the door of manipulations to both sexes, male or female, married or un- 
married. 


And now we have the new Married Woman’s Act passed by the 1943 Legis- 
lature of Florida. This bill was prepared and sponsored by the Married Wo- 
man’s Law Committee of the Florida Bar Association. Ethel Murrell, Mary 
Lou Baker, Anna Meyers and many. others too numerous to mention unceasingly 
agitated for the passage of this bill commonly referred to by many as the 
“Emancipation Bill.” Co-sponsoring the bill was the Florida Federation of 
Business and Professional Women’s Club. Recemmending the bill and active 
supporters were the Junior Democratic Womens Club of Florida, Florida groups 
of National Association of Women Lawyers, Florida State Board of Realtors, 
and many individual clubs. Great speeches were made, articles written, and 
much favorable sentiment expressed in the various newspapers. 


Chief Justice Rivers Buford said, “The necessity, reason and logic for 
legal disabilities of coverture existing as tc married women no longer exists.” 


Justice Glenn Terrell, “If there ever was sound reason for ans disabilities 
of coverture, that reason has disappeared.” 


Justice Armstead Brown, “I am inclined to the view that the common law 
disabilities of coverture are outmoded.” 


The signing of the bill by the Governor took place Friday, June 4th, 1948 at 
11:35 A. M. Were thus married women of the State of Florida given civil 
rights and privileges equal to those enjoyed by their husbands? Not quite 
equal. Florida, by the passage of this statute attempted to follow the great 
majority of the States of this Union in doing away with the disabilities of 
coverture and discarding the old common law view regarding a woman as a 
chattel. Yet, has it actually done away with all the disabilities of coverture? 
There seems to appear two entirely repugnant provisions in the Act so clearly 
inconsistent with one another, that it makes one wonder whether this is an 
“Emancipation Act” after all. It is true that by this Act a married woman is 
legally able to contract with reference to personality without the consent or 
permission, joinder or intervention of her lord, king and master, but the 
statute is not so clear with reference to realty transactions. A married woman 
can act freely as to goods, wares, the stock market, etc., but as to her real 
estate transactions, that is another matter. 


Laws of Florida, 19438, Chapter 21932, provides: 


Section 1. “Every married woman is hereby empowered to take charge of, 
and manage and control, her separate property, to contract and to be con- 
tracted with, to sue and be sued, and to sell, convey, transfer, mortgage, use, 
and pledge her property, real and personal, and to make, execute and deliver 
instruments and documents of every character, without restraint, without 
the joinder or consent of her husband, in all respects as fully as if she 
were unmarried. Every married woman, without the joinder or consent of 
her husband, shall have and may exercise all rights and powers with re- 
spect to her separate property, income and earnings, and may enter into, 
obligate herself to perform, and enforce, contracts or undertakings to the 
same extent and in like manner as if she were unmarried... ” 


But here comes the joker! Continuing, in the very next line, it strangely reads: 
“provided, however, that no deed, mortgage, or other instrument convey- 


ing or encumbering real property owned by a married woman shall be valid 
without the joinder of her husband.” 
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Let us examine and analyze Section one of the statute. Briefly stated, Section 
one explicitly authorizes every married woman to sell, convey, mortgage her 
separate property, real and personal, and execute instruments and documents 
of every character, without restraint, without the joinder or consent 
of her husband. Strong, emphatic language! And to make it perfectly clear 
so as to make for no misunderstanding, it further adds: “as fully as if she - 
were unmarried.” Note this entire section applies to her separate property 
“real and personal.” So far it is all very clear. But unfortunately, Section one 
does not terminate at this point; rather, it proceeds further to read: “Providing, 
however, that no deed, mortgage, or other instrument conveying or encumbering 


real property owned by a married woman shall be valid without the joinder of 
her husband.” What has happened? 


The Compiled General Laws 1927, Sec. 5674, provides: 


“Any married woman owning real property may sell, convey or mortgage 
it as she might do if she were not married, providing her husband join 
in such sale, conveyance, or mortgage.” 


What has happened? The essence of the Compiled General Laws 1927 Sec. 5674 
in essentially its original language has been tacked to the Married Woman’s 
Act, practically nullifying it as to realty transactions! In this “Emancipation 
Act,” drawn with the intent of extinguishing all the disabilities of coverture, 
passed in 1943, we find incorporated therein a law dragged from the Compiled 
General Laws of 1927 to reinstate the disabilities at the same time they are 
supposedly expunged. 


In Section one of the Married Woman’s Act it is distinctly provided by 
the use of the terms “sell,” “convey” real property (which would apply to a 
deed) “mortgage, and instruments of every character,” that a married woman 
can perform these acts without the joinder of her husband. The “Provided, how- 
ever’ clause uses the same terms—‘“deeds, mortgages, or other instrument con- 
veying or encumbering real property,” and here explicitly provides for joinder 
of her husband. The exact terms are used in both portions of the section; one 
provides for non-joinder, the other for joinder—and all under the same cir- 
cumstances. 


One need not wax eloquent nor verbose to point out the apparent incon- 
sistencies in the section. It does not require deep reflection to discover the flaw 
or imperfection. One need not be an astute lawyer nor well learned in the law 
to recognize the weakness in Section one of the statute. One cannot unread the 
startling “give and take” therein contained. In one breath a married woman 
is given a whole loaf, but in the very next breath half of it is taken away. The 
latter provision of Section one, (“Provided, however, etc.”) contradicts the 
former provision of Section one—blowing hot and cold at the same time. 
Where are we? 


Quite generally statutes are veiled in a maze of wordage which through 
custom, rather than necessity, characterizes our legal style. The lawyer often- 
times finds difficulty in following through the fog of phraseology surrounding 
the main theme, in segregating “what is what” from “what is not.” But here 
we have an Act in comparatively simple language contradictory within itself. 


But, we hear voices denying an inconsistency; they would rather call it 
a limitation—that the specific prevails over the general, and therefore the 
“Provided, however” clause is more specific than the provisions immediately 
preceding it. It is immaterial which way we argue the point. The important 
thing is that the weakness in the statute exists. The husbend’s signature is 


. 
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still necessary upon deeds, mortgages or other instruments conveying or en- 
cumbering real property owned by married women. 


Let us suppose a client comes to the office of her attorney and requests an 
explanation of that new Married Woman’s Act she has heard so much talk 
about. She and the other members of the Ladies’ Club are deeply interested 
in the subject. At their last meeting they had read a copy of the Act very 
carefully, and endeavored to have open discussion, but found themselves per- 
plexed and confused as to the true meaning of Section one. She would like to 
ask him a few questions which would perhaps enable her to understand the sig- 
. nificance of the Act. As a matter of fact her friend had recently entered into 
several contracts pertaining to her separate real estate in which contracts her 
husband had not joined. 


Query.1. Must her husband join with her in a mortgage to her real property 
as is prescribed by the latter provision of Section one, (Provided, however, etc.’’) 
or may she legally proceed under the prior provision of the Section which em- 
powers her to sell, convey and mortgage her real property and execute all in- 
struments of every character without the joinder of her husband? 


' Query 2. Would a contract for the sale of her separate realty in which her 
husband did not join be a valid contract? 


Query 3. Would a contract for rental of her separate realty for a term 


longer than one year be enforceable although her husband had not joined in the 
instrument? 


Query 4. Would a lease contract giving the lessee an option to purchase the 
realty become a binding contract of sale between the parties upon acceptance 


of the option by the lessee irrespective of the joinder of the lessor’s husband 
in the instrument? 


Query 5. What does Section one mean? Dilemma! 


Her attorney would have to explain that under the new Act it is still neces- 
sary that her husband join in her mortgage or deed or that, as before, she could 
appear before the Court to be declared a Free Dealer if she desired to obviate 
the joinder of her husband in the realty transaction. He would further have to 
explain that how the court would construe a contract for the sale of her separate 
real property, or a lease of her realty, or an option to purchase in which her hus- 
band did not join is a debatable question. The statute gives no clue as to whether 
or not specific performance or money damages should be granted upon breach 


in such situations. The question is controversial due to the fact the statute 
is neither precise nor certain. 


In other words, we have retained in our statute a phase of the old com- 
mon law theory regarding a woman as a chattel. So, we still have the “oppor- 
tunities” and the old confusion, and because of confusion, potential litigation. 
In so far as the separate real property of a married woman is concerned, it seems 
as if the innocent party involved will still have to resort to his daisy plucking, 
or if that system has not proven very successful, perhaps change his tactics to 
the more modern coin-flipping. 


It has been asserted that the reason the “Provided, however,” proviso was 
included in the law is because a woman must join in with her husband on the sale 
of his real estate in order to waive her dower interest, and it was felt by the Leg- 
islature that it was nothing but fair to have the husband joined in her deed of her 
separate property because he is the heir if they have no children, and takes a 
child’s part if they do have children. The explanation for the qualification in the 
statute does not appear to be sound upon examination. A married woman has dower 


: 
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interest in her husband’s real property. But since curtesy has been abolished, the 
husband has no such interest in his wife’s real property. Therefore, there is reason 
for a wife to join in her husband’s conveyance, but no justification for his 
joining in her conveyance since he does not join in for the purpose of relinquish- 
ing any interest, he having none to forego; yet if he does not join, her deed is 
void. The husband may convey his real property without the joinder of his wife; 
title passes in fee simple subject to her right of dower. The deed is valid. But 
if a wife executes a deed to her separate real property without the joinder of her 
spouse in the deed, title does not pass. The deed is void. The execution of a 
separate instrument by the husband does not cure the defect and is not sufficient 
to validate the wife’s transfer of her separate property; he must join in the . 
original deed despite the fact he has no interest in her property whatsoever. 
Yet, the wife can relinquish her dower interest by joining in her husband’s con- 
veyance or by a separate instrument. 


Because the husband is the heir if they have no children and takes a child’s 
part if they do have children is no basis for requiring joinder. Heirs are not 
joined in a conveyance. The word “heir” is ordinarily used to describe those 
persons who answer the description at the death of the testator or testatrix 
and in its strict and technical import it applies to the person or persons ap- 
pointed by law to succeed to the estate in case of intestacy. Furthermore, a wife 
can by will cut off her husband depriving him of any interest in her property. 
Therefore, the insertion of the “Provided, however” proviso appears to be merely 
a hangover from the ancient “protective” statutes, serving no useful purpose. 


Consequently, has the legal status of married women of Florida undergone 
such a triumphant change from the past oppressiveness of prior statutes by the 
passage in the Legislature of the new Married Woman’s Act? It is triumphant 
in the sense that it has gone far to wipe away many of the disabilities, but not 
far enough. .As the statute stands on the books now, it is drastically in need of 
amendment if married women are to stand on an equal level with their hus- 
bands or other women’s husbands, single men or single women, the divorcee, 
the widow. 


In our modern civilization women have entered universities and higher 
institutions of learning, ultimately achieving renown in the same professions 
as the strong male. Women have entered the field of business enterprise to a 
great extent, in many cases becoming the bread-winner of the family. Today 
there are thousands of women serving in the various branches of the United 
States Army and Navy. Many others building, drilling, doing a man’s job in 
the war factories. Discrimination against married women insofar as their 
estates, civil rights and privileges are concerned should be frowned at in a 
society where women blessed with marriage or otherwise, have proven them- 
selves to be on an equal plane with men. Neither should the law under the 
guise of protection afford opportunities for married women in business etc. to 
evade their obligations. 


In the case of Taylor v. Dorsey, 19 So. 2d. 876, the Supreme Court of Florida 
held that a broker could recover from a married woman for commissions due 
pursuant to a contract made with her to procure a purchaser ready, willing 
and able to buy hotel property which constituted her separate estate. The 
Married Woman’s Act was held constitutional in this case. 

To quote the court: 


“Our State Constitution is a limitation upon power; and unless legislation 
duly passed be clearly contrary to some express or implied prohibition con- 
tained in the Constitution, the Courts have no authority to pronounce it 
invalid.” 


| 
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What does it mean when a statute is declared constitutional by the court? 
By a long line of decisions, the Florida Supreme Court has held the Legislature 
may exercise any lawmaking power that is not forbidden by the fundamental 
law. While the Federal Constitution is a grant of power, the Florida Constitu- 
tion is conversely a limitation on the power of the Legislature. We look to the 
State Constitution for prohibition or limitation, and if none exists the Legis- 
lature may pass the particular statute. Courts must hold the Act valid unless 
shown to be in direct conflict with some designated provision of the constitu- 
tional law. When the Court declares a statute constitutional, it means that 
such statute violates neither our organic law nor the Federal Constitution. And 
that is all the Court passes on by its judicial utterance of constitutionality. It 
does not mean the Court has taken into consideration the effect or practical 
working of the Act—it does not mean that the Act is thereby a cure all. The 
reasonableness or wisdom of a statute are all matters for legislative considera- 
tion and are not subject to judicial control. The content of the statute may be 
inconsistent in portions, but so long as it is not inconsistent with the State 
and Federal Constitution, it must be declared constitutional. 


We can therefore see that although the Married Woman’s Act of 1943 has 
been held constitutional, it does not alter the fact that in its very essence the 
Act is inharmonious (or merely limiting as some would call it) and very much 
in need of deleting if the married woman of Florida is truly to be emancipated. 


Let us take cognizance of the defect in the statute! Let us have a law 
- We married women can really applaud—a clear-cut law with all disabilities of 
coverture removed. Let us not close the door on this unfinished business. Let 


us expel the nullifier in Chapter 21932, Section 1, Laws of Florida, 1943, by 
striking the following: 


“Provided, however, that no deed, mortgage, or other instrument conveying 


or encumbering real property owned by a married woman shall be valid 
without the joinder of her husband.” 


In Florida women are still denied the privilege of jury service. Women are 
denied equal pay for the equal work of men. Let us keep in tune with the 
progressive states by passing progressive laws—by passage of legislation pro- 
viding for women jurors—by passage of legislation providing for equal pay for 
women for the equal work of men, and above all, that much-needed amend- 
ment of the Married Woman’s Act of 1943. 
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Editorials 


MISSOURI CONSTITUTION 


Justice Terrell comments concerning Mr. Feibelman’s article in the July 
Journal, “Missouri’s New Constitution”: 


“T have read an article prepared by Honorable Herbert U. Feibelman of the 
Miami Bar, on Missouri’s new Constitution. I have been very much interested 
in what some of the Law Journals have said about this Constitution and some of 


its provisions. They are unique and represent some of the most advanced thought 
in Constitution making. 


“Mr. Feibelman’s article was very interesting to me and I consider it well 
worthy of publication. I am not sufficiently advised as to some of his deductions 
to say that I would reach the same conclusions as he has but that doesn’t in the 
least detract from their worth or their interest. There are undoubtedly provis- 
ions in this Constitution that other states would do well to consider in constitu- 
tion making and Mr. Feibelman has presented them in a very interesting manner.” 


MANY SERVICES RENDERED THE BAR BY ATTORNEY GENERAL 


Attorney General J. Tom Watson tries to maintain a corrected mailing list 
of attorneys in the State of Florida. His office mails, at intervals, items of inter- 
est to attorneys, including material concerning statutes, and has recently mailed 
out a brief index and resume of the 1945 general laws. 


If you have not received a copy of this resume mailed by his office, we would 
suggest that you write him sending your correct mailing address in order to 
assure your being on his mailing list. 
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AMENDMENT TO RULE 1 RELATING TO THE ADMISSION OF 
FOREIGN ATTORNEYS 


Attorneys at law in good standing in other states may be permitted to take 
the State Bar Examination to be admitted to the Bar in Florida, (1) upon finish- 
ing similar requirements of good character and fitness as are required of other 
candidates to take the examination, and (2) upon producing such evidence as the 
State Board of: Law Examiners may require, that said applicant has been in the 
general practice of law for at least ten years immediately preceding the date of 
his application to take the examination, that he is in good standing at the Bar of 
the State from which he comes, and (3) the State Board of Law Examiners may 
require an abstract showing the scope and character of the Applicant’s previous 
experience and practice at the Bar, his academic and legal training and his cul- 
tural background. If a thorough consideration of this abstract shows that the 
applicant is a lawyer of high character and ability, that his professional conduct 
has been above reproach, and that his academic and legal scholarship conform to 
approved standards and sum up to the equivalent of that required of other can- 
didates for admission to the examination, the State Board of Law Examiners 
may in its discretion admit such foreign attorney to the examination. In evalu- 
ating academic and legal scholarship, the Board of Law Examiners is clothed with 
a broad discretion and.as basis for credit may take into consideration high school 
attendance, college attendance, law school attendance, night school attendance, 
study under a preceptor, study in a law office, lecture courses, independent study 
and research or any other method of-study that it deems worthy of credit. The 
applicant’s experience as a practitioner may also be considered in this connection. 


Adopted by the Supreme Court of Florida July 27, 1945, effective on said 
date. 


SYNOPSIS OF ATTORNEY GENERAL’S PETITION FOR FURTHER 
REVISION OF RULE 1 


The following Synopsis of the Attorney General’s Petition filed in the Su- 


preme Court has been furnished by James Booth, Chairman of our Committee on 
Legal Education and Admission to the Bar: 


Hon. J. TOM WATSON as Attorney General of Florida shows the Court 
adopted Rule No. 1 governing educational ‘qualifications of applicants to take 
Florida Bar examinations. By said rule, applicants are required to show evidence 
of graduation from accredited law school; that many outstanding lawyers and 
judges in this state are graduates of Cumberland University Law School; that a 
flexible rule should be tied in with the so-called accredited law school requirement. 


Mr. Watson then cites a case in point. Mrs. Virginia Searcy graduated from 
Cumberland University Law School, and thereafter passed Mississippi Bar Ex- 
aminations. She desires to practice law in her home state of Florida. She is 
now employed in the office of the Attorney General. Her academic education 
consists of high school course, business experience of 13 years; SOSneNatiey work, 
office management, bookkeeping, and directing personnel, 


With authority in the Court to modify Rule No. 1, could the Rehebeenien 
going so far as to bring in Cumberland University permanently as an accredited 
law school add to Rule 1 the following: 


“that in those cases where applicant makes a creditable showing 
of educational qualifications both academic and legal the Board 
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may in its discretion, after an investigation, permit such appli- 
cant to be examined.” 


If the Court could so reform the rule quoted from in the manner above stated 
by adding such suggested quoted part, many cases of elimination against persons 
who may in fact be of the very best qualifications, might be avoided. 


Mr. Booth advises that a hearing on this Petition will be held before the full 
Court on October 30th, 1945 at 9:30 A. M. He urges that all who possibly can 
attend this hearing to the end that the Court may be fully informed of the Bar’s 
views concerning the matter. 


JUDGE J. B. WHITFIELD HONORED 


‘In an impressive, but simple ceremony, held in the Court Room of the Su- 
preme Court, September 10, 1945, Dr. Tigert, as President of the University of 
Florida, conferred the honorary degree of doctor of laws upon James Bryan Whit- 
field. 


Judge Whitfield richly deserved this high honor and the Florida State Bar| 
Association felicitates him. 


James Bryan Whitfield, born in North Carolina, came to Tallahassee at an 
early age, and has lived there continuously. He attended public schools there and 
received his higher education in the West Florida seminary and at the University 
of Virginia. 


He practiced law for a while with the late Duncan U. Fletcher, later to be- 
come one of the greatest United States senators to occupy a legislative chair in 
Washington. 


Then began a long career of public service—secretary to Gov. E. A. Perry, 
Leon county judge, state treasurer, attorney general, and then from 1904 to 1943 
a justice of the court. He served as chief justice three times. 


The Citation by Dr. Tigert is as follows: 


“JAMES BRYAN WHITFIELD, son of North Carolina, mothered by Florida 
from early boyhood, distinguished legalist, outstanding among the justices of your 
adopted state in length of service and the importance and far-reaching effects of 
your opinions, valiant champion of democratic principles, lover and expounder of 
Florida’s rich history, you eminently deserve this degree for which you have been 

-presented.. Therefore, it is with unusual pleasure and a sense of high honor that 

by authority vested in me by the board of education and the board of control of 
the state of Florida, and upon the unanimous recommendation of the faculty of 
the University of Florida, I hereby confer upon you the degree of doctor of laws, 
honoris causa; together with all the — privileges and emoluments thereunto 
appertaining throughout the world.”: 
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WILDLIFE AND THE FLORIDA CONSTITUTION 


By A. 8. Houeuron of the N ew York Bar 


Fishing, said an eminent jurist, is “a delightful recreation which promotes 
health and prolongs life’. 


Except as limited or restrained by the State or Federal Constitutions, the 


power of the Legislature is absolute, plenary and unlimited, and may or may not 
be exercised as the legislators choose. 


For 98 years none of the several constitutions of the State of Florida carried 
any provision relating to the wildlife resources of the state, resources so valuable 
and once so plentiful, but now rapidly diminishing in quantity in spite of the many 
statutes enacted by succeeding Legislatures of the State in their efforts to check 
the rapid disappearance of this important and valuable source of food supply. 


In the earlier years of the State the preservation of the fish supply was of 
no moment. In 1861 the Legislature empowered the tax assessors and tax collec- 
tors to issue fishing licenses and to enforce the then fishing laws. This remained 
the situation until 1881, when the Legislature created “fish bailiffs” out of the 
sheriffs with authority to enforce the fishing laws. In 1889 the office of the 
Commissioners of Fisheries was created with certain specified powers but there 


was no re-incarnation of the sheriffs, they remained “fish bailiffs”, nor did they 
suffer any diminution in their powers. 


It was not until 1897 that the importance of game as a valuable food supply 
was recognized and the conservation laws were widened in scope to, include game. 


Then followed a succession of amending, repealing and new statutes effect- 


ing fish and game in the legislatures of 1899, 1905, 1913, 1915, 1925, 1927 and 
1929. 


In 1935 was created the Commission of Game and Fresh Water Fish which 
continued in office without material changes until 1943. Space does not permit 
the listing of the “special or local” laws totaling well over 150, overruling and 
conflicting with some of the general fish and game laws. But the worst feature 
of this special or local legislation was that it prevented any consistent and con- 
tinuing policy being adopted by the Commission. 


The sportsmen of the State of Florida, wearied by these continual changes 
of the laws and worried about the future of the fish and game, took the only step 
possible to limit and restrain the powers of the legislators. They initiated an 
amendment to the Constitution with definitely stated powers (pars. 1 and 4) and 
provided (par. 7) “all existing laws inconsistent herewith (the provisions of this 
amendment) shall no longer remain in force and effect’. 


More specifically, the amendment provided that (par. 1) 


“the management, restoration, conservation and regulation of 
the birds, game *** (and) fresh water fish *** shall be vested 
in *** the Game and Fresh Water Fish Commission *** ” and 
the Commission was granted “the power to fix bag limits and 
to fix open and closed seasons *** and to regulate the manner 
and method of taking *** birds, game *** (and) fresh wee 
fish *** (par. 4). 


The Amendment which became effective on January 1, 1943 further pro- 
vided 


“The Legislature may enact any laws in aid of, but not incon- 
sistent with the provisions of this amendment, and all existing 
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laws inconsistent herewith shall no longer remain in force and 
effect ****** (par. 7). 


It certainly is strange that both the public in general and the legislators in 
particular, seem not to have a proper understanding or appreciation of the fact 
that such a constitutional provision does restrict the former unrestricted free- 
dom of action on the part of the legislators in their enactment of laws relating 
to fish and game. 


In spite of the restriction in paragraph 7 (above) in 1943 several bills re- 
lating to fish and game were passed by the Legislature only to be vetoed by Gov- 
ernor Holland because of their inconsistency with Section 30, Art. IV. 


In or about the year 1925 a definition by the Legislature of “fresh water” 
excluded certain lakes and portions of rivers from that definition and defined 
such fresh waters as “salt water’, jurisdiction over which was vested in what is 
now the State Board of Conservation, headed by the Governor as chairman. Con- 
‘trary to the policy of the Fresh Water Fish Commissioner the State Board of 
Conservation under regulations established by it permits the use of nets in these 
“salted” waters. 


This exclusion of certain lakes and rivers from the definition of “fresh 
waters” above is continued in 371.15 Florida Statutes of 1941. The question of 
exclusion has been before the Florida Supreme Court. At its 1928 session in the 
case of People ex rel Oglesby vs. Hahn, 96 Fla. p. 719. The Court held in part as 
follows: 


“Assuming that the exclusion of certain waters, lakes and 
rivers from all others in the Etate to which the provisions of 
the Act (1927) do apply is a classification of waters as to fish- 
ing rights, it operates as no discrimination against persons. 
And it is entirely within the range of legislative discretion that 
conditions exist in the location of the waters excluded and the 
waters themselves which makes it advisable within legislative 
wisdom to exclude them from the provision of the Act.” 


Continuing the Court says: 


“Section 35 prescribes the open season for fresh water fish 
but the provisions of the Act do not apply to the waters named 
as exceptions in the first section. Several sections of the Act 
dealing with the taking of fresh water fish and the transpor- 
tation of them exclude certain fresh waters of the State from 
its provision so that fishing in such waters during the open 
season, or at other times, is not regulated by the provisions of 
the Act except in the instances where the State Game Commis- 
sioner may prescribe the size of the mesh and the length of 
the net.” 


This case is cited with approval and quoted quite at length in the case of 
Holland vs. Roberts, 149 Fla. 319 (January 16, 1942). 


In City of Winter Haven vs. Klem (1938) 132 Fla. 369, the Court in discuss- 
ing statutes prima facie, valid and constitutional, says 


“and they so remain subject to be duly adjudicated in whole or 
in part in conflict with the express or implied —— = the 
paramount law *** ” 


which is the Constitution. 


It is to be noted that these cases were decided prior to 1943 when Article IV, 
Section 30 became a part of the State Constitution. 
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Apparently the Legislature of 1945 with these decisions in tiind, enacted 
the Hendry Act which, among other things, authorized an increase in the length 
of the nets used in Lake Okeechobee. The very full quotation from the Hand 
case was.advisedly made so that attention might be called to the use by the Court 


of the expressions “‘freshwater fish”; “certain freshwaters of the state”; “fish- 
ing in such waters”. 


This is very significant as is the failure of the Court to speak of them as 
“salt waters” though declared to be so by the Legislature. Section 30 vests the 
“management and regulation” in the new commission; it also empowers it ‘“‘to 
regulate the manner and method of taking” 


Rule 9 of the Wildlife Code (1944-45) provides “no person shall take or at- 
tempt to take any freshwater fish from the fresh waters of the State of Florida 
by means of any device except hook and line, rod and reel, bob spinner or troll. 
The use or possession of dynamite, traps, gigs, nets, seines, basket or any other 
device except (those enumerated above) *** is expressly prohibited in or upon 


the fresh waters of this State unless specifically permitted by these Rules and 
Regulations”. 


It is apparent that while the Court in the Hand case (above) held the statute 
segregating the several fresh waters from others to be constitutional, the court 
by the very use of the terms “freshwater fish” and “freshwaters” negatived the 
assumption that the waters were in fact “saltwaters”. The “paramount law” 
(Winter Haven vs. Klem, above) vests the sole jurisdiction over the freshwater 
fish, if not over the freshwater, in the Game and Fresh Water Fish Commission. 


Since the decision of Bell vs. Vaughn (21 So. 2d 31) the Commission, which 
prior to that decision, recognized the vesting of jurisdiction of the State Board 
of Conservation over those “salted’ fresh waters, has very properly and on June 


18, 1945 amended Rule 11 by repealing the entire last paragraph which reads in 
part 


“Nothing in this Rule shall apply to any of the above men- 
tioned freshwater fish taken from the waters of Lake Okee- 
chobee **** ”, 


Mr. Justice Terrell, in Bell vs. Vaughn, Chief of Police (21 So. 2d 31) dis- 
cusses very fully the effect of this Constitutional amendment 


“The legislature of 1941 enacted chapter 21551, Sp. Acts, 
authorizing the City of St. Petersburg to regulate fishing in the 
bayous *** or stream within the limits of the city *****, 


“The question presented is whether or not the quoted or- 
dinance under which petitioner was taken in custody was re- 
pealed by Section 30, Article Four of the Constitution. 


“Section 30 of Article Four was added to the Constitution 
at the 1942 general election. Its purpose was to vest the ‘man- 
agement ** and regulation’ of the birds, *** and freshwater 
fish *** in the Game and Fresh Water Fish Commission ****, 


“Paragraph Four of Section 30 insofar as applicable to this 
case is as follows: 


“Among the powers granted to the Commission by this 
Section. shall be the power to fix bag limits and to fix open sea- 
sons and closed seasons, on a statewide, regional or local basis, 
** and to regulate the manner and method of taking, *** birds, 
game **** (and) fresh water fish ****.” 


“Since the purpose of Section 30, Article Four was to vest 
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the ‘management **** and regulation’ of fresh water fish in the 
Game and Fresh Water Fish Commission, it would seem to 
necessarily follow that the purpose of the quoted part of para- 
graph four was to clothe the Game and Fresh Water Fish Com- 
mission with exclusive power to fix bag limits, *** and the 
‘method of taking’ fresh water fish from Florida waters. Para- 
graph Seven of Section 30 expressly repeals all laws in conflict 
with Article Four and authorized the Legislature to enact laws 
in aid of but not in conflict therewith. *** 


“Since Section 30 vests the ‘management, restoration, con- 
servation and regulation’ of fresh water fish in the Game and 
Fresh Water Fish Commission, its jurisdiction for that pur- 
pose must necessarily extend over such waters as are salt or 
partly salt if the management is to be given full effect.” 


After a brief discussion of the 


“overlapping jurisdiction of the Fresh Water Fish Commission 
and of the Commission authorized to regulate and conserve the 
salt water fish industry” 


the Court uses this language: 


“As to freshwater fish, the very terms of the quoted part of 
paragraph four are conclusive as to the ‘method of taking’ and 
when the Commission prescribes a method, it is not within the 
power of the Legislature *** to change it. The power to pass 
acts ‘in aid’ of the amendment does not contemplate power to 
prescribe a method of taking different from that prescribed by 
the Commission”. 


It follows that the jurisdiction of the Game and Fresh Water Fish Commis- 
sion is complete over the fresh water fish found in any waters of the State of 
Florida and that the Commission’s rules and regulations respecting fish and game. 
have all the force of law, and only can the Commission alter or amend them. 


The amendment of June 18th, 1945 reading “Rule 11, Bag Limits, Fresh 
Water Fish. Strike out the last entire paragraph” was well within the powers 
granted to the Commission. 


It is to be hoped that a reading of this discussion will enlighten the public in 
general and the legislators in particular as to just what the Florida Wildlife Fed- 
eration accomplished by this Amendment in aid to the “management, restoration, 
conservation and regulation” of the fish and game of the State of Florida. May 
it also bring a realization to the Legislature that the Supreme Court of the State 
of Florida has definitely stated that the Legislature can enact only “laws in aid 
of the provisions of this amendment”. 
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SOME LEGAL PHASES OF THE SENATORIAL 
CONTEST BETWEEN DAVID L. YULEE AND 
STEPHEN R. MALLORY, SR., IN 1851 


By Emeritus Justice JAMES B. WHITFIELD 


The Federal Constitution of 1787, became effective for operation Wednesday, 
March 4, 1789. See Owings v. Speed, 5 Wheaton, 18 U. S. 420; Compiled General 
Laws of Florida 1927, Vol. 5, page 4732, 4814; Florida Statutes Annotated, 
Volume 1, page XLIII. The 4th day of March every fourth year thereafter was 
Inauguration Day for the President and Vice-President of the United States; and 
the full terms of office of the members of Congress began on March 4th until the 
20th Amendment became effective on February 6, 1933. Since then the terms of 
the President and the Vice-President begin on January 20th instead of March 
4th; and the terms of Senators and Representatives begin January 3rd instead of 
March 4th. Each state is entitled to two Senators, each Senator having one vote. 


From 1789 to 1913, United States Senators were elected by the Legislatures 
of the States. Section 3, Article 1, Federal Constitution. Vacancies in the 
offices may be filled by Executive appointment. The Federal Constitution re- 
quired the United States Senators who were first elected in 1789 to divide the 
Senators into three classes, the terms of the first class to be two years, the terms 
of the second class to be four years, and of the third class to be six years “so that 
one-third may be chosen every second year”. The Legislature of each state was 
required to prescribe the time and manner of holding elections for United States 
_ Senators and Representatives, in the absence of an Act of Congress covering the 
subject; and each House shall be the judge of the elections, returns and qualifi- 
cations of its own members. Sections 3, 4, 5, Article 1. Since the ratification 
of the 17th Amendment to the Federal Constitution in 1913, United States Sena- 
tors are elected at the polls, though vacancies may be filled by executive appoint- 
ment till another election. 


When a new state is admitted into the Union by Act of Congress, its two 
United States Senators are by the United States Senate assigned to the proper 
classes, their terms ending with the terms of others of the classes to which the 
new Senators are severally assigned. 


Under the State Constitution in force 1845 to 1861, the Legislators in joint 
session called General Assembly, elected the State Judicial and Administrative 
officers; the Governor, Legislators and Congressmen being elected at the polls. 
In July 1845, the following resolution was adopted by both Houses of the Legisla- 
ture: “RESOLVED, That a majority of all the members elected composing the 
members of the General Assembly, shall be necessary to determine all elections 
devolving upon their body”. Senate Journal 1845, p. 152. The Federal Constitu- 
tion then required the Legislature of the state to elect United States Senators 
and also to prescribe the time and manner of holding elections for such Senators. 


The quoted resolution of the Legislature was considered to be applicable in 
elections of United States Senators, there being then no controlling Act of Con- 
gress on the subject. 

When the first two United States Senators from Florida were elected by the 
Legislature July 1, 1845, Senator James D. Westcott, was assigned to Class 3, in 
which the terms of office then expired March 3, 1849. Senator Westcott was not 
a candidate for re-election and Jackson Morton was elected to succeed Senator 
Westcott for a full term of six years beginning March 4, 1849. Senator Morton’s 
appointment was Col. George T. Ward, who was killed in the Battle of Williams- 
burg, Virginia in May, 1862. 
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The United States Senate, in 1845, assigned Florida’s other Senator, David 
Levy to Class 1 in which the terms then expired March 3, 1851. A state statute 
changed the name of David Levy to David Levy Yulee. See Compiled General 
Laws, Florida, Volume 5, p. 4748; Florida Statutes Annotated, page LXXX. The 
United States Senate changed the Senator’s name on its records and thencefor- 
ward it was Senator D. L. Yulee. 


When the Legislature, then composed of 59 members, convened in joint 
session called General Assembly, to elect a United States Senator for the term 
beginning March 4, 1851, the only person voted for on the first three votes taken 
was D. L. Yulee, the incumbent Senator. When the fourth vote was ordered the 
name of Stephen R. Mallory was presented. On the first vote taken the result was 
D. L. Yulee 29, blank 29, one member being absent. The presiding officer de- 
clared there was no election. The second vote produced the same result as the 
first did. The third vote was D. L. Yulee 28, blank 30. When the fourth vote 
was taken the result was: Stephen R. Mallory 31, D. L. Yulee 23, blank 4. The 
presiding officer declared the election of Stephen R. Mallory. Senate Journal 
1851, page 279. 


Stephen R. Mallory was the first eligible person who received a majority of 
the 59 votes of all the members elected to the Legislature, the blank votes cast 
not being for any eligible person. D. L. Yulee received 29 votes, but did not get 
a majority of the votes in the first vote taken, because 29 members voted blank 
and one member was absent. 


Stephen R. Mallory, Sr., was born in Trinidad, West Indies in 1813. He 
came to Key West, Florida, with his parents in 1829. After becoming of age he 
practiced law in Key West, and was highly regarded throughout the state. He 
was County Judge of Monroe County, Florida, from 1837 to 1845. In 1851 he was 
elected United States Senator from Florida and was re-elected in 1857 for the 
term ending March 3, 1863, but retired when the state seceded in January 1861. 
He was Secretary of the Navy under the Confederate government. After the 
Civil War he moved to Pensacola, Florida to practice law and died there Septem- 
ber, 9, 1873. He was the fatlfer of Stephen R. Mallory, Jr., who faithfully served 
the people of Florida as a distinguished member of both houses of the State 
Legislature and afterwards in both houses of Congress. He also lived and died 
in Pensacola, Florida. Both the father and son were greatly esteemed by the 


people of the state and were severally worthy of the high honors conferred upon 
them, 


David Levy Yulee, a United States Senator from Florida, was born in June 
1810 in St. Thomas, West Indies, and while a minor came with his father, Moses 
Elias Levy to St. Augustine, Florida in 1821. The son used the name David Levy 
until he was 35 years old, and was elected to office seven times as David Levy. 
After he had been elected in July 1845 and seated as a United States Senator 
from Florida, his name was, at his instance, changed to David Levy Eulee, by an 
Act of the Florida Legislature in 1845; and the United States Senate made the 
change of the name in its records and proceedings, the spelling adopted and used 
being Yulee, instead of Eulee, as used in the statute changing the name, See 
Chapter 62, Laws of 1845; Historical matter in the Compiled General Laws of 
Florida, 1927 Volume 5,.p. 4748. It seems that the ancestral name was Yulee, 
but the name Levy was used in daily business transactions. 


David Levy practiced law in St. Augustine and had other interests of im- 
portance in which he succeeded. In 1836 and 1837 he was elected to the Territor- 
ial Legislative Council and in 1838 he was elected a delegate to the Constitutional 
Convention at St. Joseph, which formed the first constitution for the future State 
of Florida. One of the other delegates from St. Johns County (St. Augustine) 
was Robert Raymond Reid, then Federal Superior Court Judge of East Florida 
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District, who was the President of the Convention and later Territorial Gover- 
nor. In 1841 David Levy was elected Delegate to Congress from the Territory 
of Florida, his opponents being Col. George T. Ward and Chas. W. Downing, the 
incumbent. In 1843 he was re-elected Delegate over Col. George T. Ward. After 
Florida was admitted as a state, March 3, 1845, in an election held in May 1845, 
for Governor, Legislators and Congressmen, David Levy was elected as the State’s 
first Congressman. However he resigned as Congressman when he was elected 
one of the first United States Senators from Florida on July 1st, 1845. David 
Levy’s name having been changed by law in 1845 to David Levy Yulee as above 
stated, in 1851 David Levy Yulee was a candidate to succeed himself as United 
States Senator from Florida. The election was by the State Legislature, with a 
joint membership of 59. There were then no formal nomination of candidates 
to be voted for. On the first vote D. L. Yulee received 29 votes and 29 voted 
blank, one member being absent. The presiding officer of the joint Houses of 
the Legislature, called the General Assembly by the Florida Constitution, declared 
there was no election upon the theory that a majority vote of all the members of 
the Legislature was necessary to elect. Yulee needed one more than 29 votes to 
be elected. He did not get the necessary 30 votes because 29 members had voted 
blank and one member was absent. A second vote was ordered. The result was 
the same as the first vote. The third vote was 28 for Yulee, 30 blank. When a 
fourth vote was ordered the name of Stephen R. Mallory was presented as a can- 
didate. The fourth vote was Stephen R. Mallory 31, D. L. Yulee 23, blank 4. 
Stephen R. Mallory was declared elected. Senate Journal 1851, page 279. He 
was the first eligible person to receive a majority of the votes of all the members 
of the Legislature. Honorable Stephen R. Mallory was given a certificate of 
election by the Governor. On March 3, 1851, the last day of Senator Yulee’s term, 
he presented to the Senate a protest to the election of Stephen R. Mallory as his 
successor. Senator Mallory appeared at the next session of Congress and was 
seated on his certificate of election. A special committee of the United States 
Senate was appointed to consider the contest and report. 


Mr. Yulee contended, in effect, that he was elected by the first vote taken of 
29 for Yulee, 29 blank, and that all subsequent votes taken were unauthorized by 
law. The theory of the contest was in substance that the 29 votes for Yulee were 
of a majority of a quorum of all the members of the Legislature and was suffi- 
cient to elect Yulee under English Common Law rule of procedure, and that the 
Legislature’s resolution of 1845 did not supercede the common law rule; that the 
29 votes.for Yulee were the only votes cast for an eligible candidate; that the 
presiding officer of the joint session erred in announcing that there was no elec- 


tion on the first vote and that Yulee was duly elected by the first vote taken of 29 
for Yulee and 29 blank. 


Senator Mallory invoked the Legislative resolution above quoted and in effect 
contended that any English Common Law rule of procedure in election cases had 
been superseded by the resolution adopted by the Legislature in 1845; that such 
resolution was in accord with the requirements of the Federal Constitution which 
controlled the election of Senators by its provisions; that no objection was made 
to the ruling of the presiding officer that there was no election by the first 
voting; and that the precedents in Florida were in harmony with the ruling of 


the presiding officer and with the subsequent election of Mallory by 31 vetes to 
23 for Yulee and 4 biank. 


After full hearing and consideration, the Special Committee reported in 
effect that the provisions of the Federal Constitution above quoted placed on the 
Legislature the duty of electing United States Senators and that the resolution 
passed by both houses of the Legislature in 1845, above quoted, was a proper way 
to exercise the powers and duty conferred upon the Legislature by the Federal 


. : 
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Constitution and that the resolution stands until repealed or altered by both 
Houses of the Legislature. The committee reported that Stephen R. Mallory was 
duly elected. The Senate sustained the report. Senator Mallory retained his seat 
as a Senator from Florida for the term ending March 8, 1857. He was re-elected 
and served until July 21, 1861, when he retired from the Senate, the State of 


Florida having by ordinance on January 1, 1861, by a state convention, seceded © 
from the Union. 


A common law rule of procedure, that when a designated body of individuals 
is authorized to act for the public, a majority of all the members of the body must 
be present to constitute a quorum for action by the body, and a majority of the 
quorum may decide or act, within the authority conferred, is subject to duly pre- 
scribed controlling regulations that are inconsistent with the common law rule. 
This is particularly true under the American system of dual governments, con- 
trolled by written constitutions, when the authority is to be exercised by a State 
Legislature and is specially delegated authority conferred by the supreme law of 


the land, to elect United States Senators and to prescribe the manner of holding 
such elections. 


Where the duty to prescribe rules for the exercise of the authority conferred 
is not stated in the authority conferred or in any controlling law the Legislature 

may by any appropriate and effective means, prescribe rules of procedure that are 
not inconsistent with the authority to be exercised where such rules of procedure 
are duly adopted and accord with the authority to be exercised. 


The general common law of England is in force in Florida when “not incon- 
sistent with the Constitution and laws of the United States and the Acts of the 
Legislature of this State”. Section 2.01 Florida Statutes 1941. It seems that 
even if the “resolution” of the Legislature herein quoted may not technically be 
an “Act” of the Legislature, having all the attributes and effects of a duly enacted 
statute; yet where Section 3, Article 1 of the Federal Constitution, the Supreme 
Law of the land, authorized the Legislature to elect United States Senators, and 
Section 4 of the same Article provides that the manner of holding such elections 
shall be prescribed by the Legislature, and there is no other controlling law, the 
Legislature may, by appropriate resolution duly adopted by both houses, prescribe 
the manner of holding elections for United States Senators, when the method used 
in prescribing and the manner of electing as prescribed is not inconsistent with 
the authority conferred to elect, such a resolution having been duly adopted and 
being reasonably appropriate to the authority being exercised, it controls as 
against a rule of procedure of the common law that is inconsistent with Section 4, 
Article 1 of the Federal Constitution and with the resolution duly adopted as the 
rule of procedure in exercising the special authority to elect United States Sena- 


tors that is delegated to the Legislature by Section 3 Article 1, of the Federal 
Constitution. 


It appears that on the first vote cast by the members of the Legislature in 
the election of a United States Senator from Florida in 1851, it being 29 for D. L. 
Yulee and 29 blank votes, with.one member absent, the whole number of members 
elected to the Legislature being 59, there was no election of a Senator under the 
rule of procedure stated in the above quoted resolution, which was appropriate 
and effective under Sections 3 and 4, Article 1 of the Federal Constitution, the 
Supreme Law of the land; therefore the presiding officer, R. J. Floyd, of the two 
Houses of the Legislature, then called the General Assembly, did not err in de- 
claring that there was no election on the first ballot. On the third vote, 30 mem- 
bers voted blank, while 28 voted for D. L. Yulee. Obviously there was no elec- 
tion. 


When David Levy was elected Delegate to Congress from the Territory of 
Florida, in 1841, it was charged that he was an alien and not eligible to be a 
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delegate. This was upon the theory that when his father brought him to Florida, 
he was a minor; that his fathers naturalization papers issued upon the ground 
that he had landed in Florida before July 17, 1821, when Andrew Jackson, Gover- 
nor of East and West Florida, took possession of the Floridas and proclaimed that 
both Floridas were then under the authority and laws of the United States, was 
not true because as alleged the father was not then in Florida, and that conse- 
quently as the father had not then been legally naturalized, his then minor son 
remained an alien. The charge was in effect overruled upon a consideration of 
the merits of the case, there being controlling evidence that the father was in 
fact in East Florida before July 17, 1821, and that he later duly complied with 


the requirements of the laws as then interpreted, thereby doing justice in the 
matter. 


Mr. Yulee maintained a leading position as an enterprising and successful 
business man, railroad builder and manager, and patriotic citizen during many 
years in the early development of the Territory and State of Florida. He was 
an able, energetic and faithful representative of Florida in both houses of Con- 
gress as well as in the Territorial Legislative Council. D. L. Yulee was again 
elected United States Senator, succeeding Jackson Morton in 1855. His oppon- 
ent was Thomas Brown. He and Senator Stephen R. Mallory, represented Florida 
in the United States Senate until the State seceded from the Union. They re- 
tired from the Senate January 21, 1861. George S. Hawkins, the only Congress- 
man from Florida, withdrew from the House of Representatives. 


CONSCIENTIOUS OBJECTOR AS A LAWYER 


One Summers was denied admission to the Bar by the Illinois Supreme Court 
un the theory that he could not in good faith as a conscientious objector, take an 
oath to support the Illinois Constitution, which provides that all able bodied males 
between 18 and 45 years of age constitute the militia. (Florida has a similar 
constitutional provision. See Article XIV, Section 1). 


The Supreme Court of the United States, citing the well-known Schwimmer 
and Macintosh cases forbidding naturalization to aliens unwilling to take the oath 
to support and defend the Constitution of the United States, affirmed in a 5 to 4 
decision. (In re Summers, U.S. Sup. Ct. Reed J., June 11, 1945; Black, J., dis- 
sented in an opinion concurred in by Douglas, Murphy and Rutledge, J. J.) 


Mr. Justice Black’s dissenting opinion contains this interesting passage: 


“It may be, as many people think, that Christ’s Gospel of love and submis- 
sion is not suited to a world in which men still fight and kill one another. But I 
am not ready to say that a mere profession of belief in that Gospel is a sufficient 
reason to keep otherwise well qualified men out of the legal profession, or to 


drive law-abiding lawyers of that belief out of the profession which would be the 
next logical development.” 
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WILLIAM A. McRAE, Jr., former 
Jacksonville attorney has been promot- 
ed to the rank of Colonel and is now a 
senior member of the Advisory Council 
in the office of General H. H. Arnold, 
Commander of the Army Air Forces. 
The Colonel served as technical expert 
representing the Army Air Force at 
the San Francisco conference and fill- 
ed a similar assignment at Dumbarton 
Oaks. McRae was professor of law at 
the University of Florida Law College 
before entering service and prior to 
that had practiced law in Jacksonville. 


LIEUTENANT CHARLES E. BEN- 
NETT, son of Mr. and Mrs. Walter 
Bennett of 2130 Riverside Avenue, 
Jacksonville, has been transferred from 
an Army hospital at Rome, Georgia, to 
the Army and Navy hospital in Hot 
Springs Arkansas. Lieutenant Ben- 
nett is undergoing treatment for po- 
liomyelitis which he contracted while 
serving with an Army unit in the battle 
of the Philippines. Friends may write 
him at the Hot Springs address. His 
serial number is 01300916. 


CHARLES §. ISLER, Panama City 
attorney now on naval duty, has been 
promoted from junior to senior grade 
lieutenant at his Miami station. Isler, 
junior member of the law firm of Roll 
and Isler before the war, has been on 
naval duty for the past two and a half 
years and saw more than a year of 
overseas work. 


SGT. GERSON BLATT, son of Mr. 
and Mrs. Morris Blatt, 3425 Frow Ave- 
nue, has received the Bronze Star 
medal for meritorious service overseas. 
He also holds a Presidential Unit cita- 
tion. Graduate of the University of 
Florida law school, the former Miami 
attorney entered service in August, 
1942 and went overseas in April 1943. 
He was in England, France, Luxem- 
bourg, Holland, Belgium and Germany. 

FIRST LIEUTENANT LOUIS A. 
SABATINO, 505 N.W. Second Avenue, 
Miami, a former Miami aitorney, has 
been serving with the Allied commis- 
sion in Italy, acting as inspector of 


in the Armed Gorces 


prisons, officer in charge of Italian 
courts, judge of summary military 
courts. and prosecutor for the general 
and superior military courts. As a 
prosecutor the lieutenant tried many 
cases of ‘murder, forgery, conspiracy 
and sabotage before the Allied military 
government courts in Naples and Rome. 
Inducted in March; 1942, he was an in- 
structor and student at the military 
government school in North Africa. 
He is a native Miamian and graduate 
of the University of Miami. 


WILLIAM D. ROBERTSON, Chief 
Yoeman Petty Officer, USNR, Civil En- 
gineer Corps Officers’ School, Instruc- 
tor Courts and Boards, Camp Endicott, 
Davisville, Rhode Island, was a special 
guest of the Rhode Island Bar Associa- 
tion at the last meeting of said bar in 
the ball room of the Naragansett Hotel, 
Providence, R. I He had the pleasure 
of meeting and talking with most of 
the members of the Supreme Court of 
Rhode Island, together with other lead- 
ing attorneys, and also met and talked 
with Governor McGraph, who was very 
interested in Florida, especially when 
he learned that Mr. Robertson was 
from Milton and knew Governor Cald- 
well personally. They have just one 
Bar association in Rhode Island, with 
no local bar associations, for the dis- 
tance to drive to Providence is very 
short from any part of the state. Mr. 
Robertson has taught more than 5,000 
commissioned officers of the Civil Engi- 
neer Corps since he has been teaching 
Naval Law, Courts and Boards proce- 
duce in our Civil Engineer Corps Offi- 
cers’ School for the past two years. 


Pfe. BIRT C. BYRD, U. S. Army Air 
Forces, is attending an Air Force Per- 
sonal Affairs School in New York, af- 
ter a tour of duty in the Pacific Thea- 
tre. Byrd, Jacksonville attorney, and 
former State Legislator from Duval 
County, arrived in New York the day 
after President Truman announced the 
Japanese surrender, being flown in 


from the Pacific island on which he 
was stationed. 
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Pfc. ROBERT E. WILLIS, Braden- 
ton attorney, who went into the army 
over two years ago and is stationed at 
Fort Mason in San Francisco, was 
home on leave in August. While he 
has been serving in various capacities, 
he was recently transferred to the legal 
division. He had the privilege of 
sitting in on the World Charter Con- 
ference in San Francisco several weeks 
ago. 


LT. COL. REGINALD L. WIL- 
LIAMS, Tampa attorney,. has been 
made an officer in the Army of the 
British Empire. The award, presented 
by Field Marshal Sir Harold Alexan- 
der, Supreme Allied Commander, was 
made at ceremonies held at Allied 
Force Headquarters in Italy before a 
gathering of high-ranking officers, in- 
cluding General Joseph T. McNarey, 
commanding general of the Mediter- 
ranean Theatre. The citation praised 


Colonel Williams for his outstanding 
work with the English soldiers in Tu- 
nisia and Sicily. At the same cere- 
mony, Colonel Williams was presented 
with the Order of Saints Maurice and 
Lazarus by Prince Umberto, on behalf 
of the Italian government for his co- 
operation in building a new Italian 
army. Overseas for 32 months, the 
colonel is a graduate of University of 
Florida’s School of Law. He practiced 
law in Tampa before entering the ser- 
vice. 


'LT. COL. JOHN R. PARKINSON, 
Daytona Beach attorney, has received 
the Bronze Star “... for distinguish- 
ing himself by meritorious service in 
connection with military operations 
against an enemy of the United States 
in Belgium and Germany...” He is 
still with the 7th Armored Division in 
the Judge Advocate General’s Depart- 
ment in Germany. 


They, Tell Me Tat 


The firm of GILES & GURNEY, 
having been dissolved, LeRoy B. Giles 
will continue the practice of law with 
offices at 401-414 First National Bank 
Building, Orlando. J. Thomas Gurney 
will continue the practice of law with 
offices at Suite 305 First National 
Bank Building, Orlando, Florida. 


GEORGE W. WYLIE, member of 
the firm of Wylie and Warren, of St. 
Petersburg, has announced his retire- 
ment from active law practice after 22 
years. Wylie’s partner, Stuart B. War- 
ren, will continue the practice in the 
present firm name and at the present 
location. 

Eleven out of 37 candidates, includ- 
ing the daughter of Florida Supreme 
Court Justice Glenn Terrell, passed the 
June examinations for admission to 
the State Bar. Those qualifying were: 
Joe Creel, Miami Beach, Joseph E. 
Cole, Jr., Miami Beach, Kathryn A. 
Gregory, Tallahassee, Marion Huntley, 
Jacksonville; Alfred Kreisler, Detroit, 
Michigan, Mildred Anderson Long, Mi- 
ami, James J. Manogue, Miami; Har- 
riett C. Pomeroy, Secretary to Attor- 


ney General J. Tom Watson, in Talla- 
hassee; Samuel H. Roberts, Miami; 
Francis G. Rearick, Miami and Doris 
Terrell Johnson, Tallahassee. Mrs. 
Johnson, daughter of Justice Terrell, 
was a law clerk in her father’s office 
before her marriage. 


COUNTY JUDGE ARCHIE BUIE, 
Jr., of Columbia County, was honored 
by being selected as President of the 
Florida County Judges’ Association at 
the annual meeting held in Tampa re- 
cently. The meeting was held down to 
two days because of war conditions, 
but was largely attended and was im- 
portant in many ways. 


J. THOMAS GURNEY, Orlando “i 
torney, and past president of the State 
Bar Association’ has been named by 
Governor Millard Caldwell to succeed 
T. T. Scott of Live Oak on the State 
Board of Control. Other appointments 
to the board include THOMAS W. 
BRYANT of Lakeland, reappointed, 
and J. HENSON MARKHAM, Jack- 
sonville, to succeed H. P. Adair of 
Jacksonville. All three are members of 
the State Bar Association. 
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WILLIAM V. ALBURY, of Key 
West, has been appointed by Governor 
Caldwell, as Assistant State Attorney 
‘for Monroe County, succeeding Henry 
M. Jones, resigned. Albury was form- 
erly Monroe County Criminal Court 
Judge. 


EARL D. FARR, of Punta Gorda, 
has been appointed attorney for the 
State Commission of Game and Fresh 
Water Fish. 


T. PAINE KELLY, Sr., of Tampa, 
has been appointed as an Assistant At- 
torney General by Attorney General J. 
Tom Watson. Kelly has practiced law 
in Tampa for many years and is a 
former district counsel for the A.C.L. 
R.R. Three new special assistants 
have also been employed: SHANNON 
LINNING, of Jacksonville, who recent- 
ly was discharged from the army after 
being released from a German prisoner 
of war camp. He is a native of Jack- 
sonville, a graduate of the University 
of Florida law school and practiced law 
in Jacksonville for five years before 
he entered military service. BOLLING 
STANLEY, who practiced law in Talla- 
hassee for many years and later in 
Jacksonville. He is the son of the late 
W. L. Stanley, who was executive vice- 
president of the S.A.L. Ry. MRS. VIR- 
GINIA SEARCY of Chipley, who has 
licenses to practice law in Mississippi 
and Tennessee. Linning and Mrs. 
Searcy will be in the attorney general’s 
statutory revision and research depart- 
ment. : 


RALPH C. DELL, who received his 
law degree from the University of Flor- 
ida in June, has joined the law firm of 
Reeves, Allen & Johnson, Tampa, as an 
associate. 


THOMAS J. RIVERS of Green Cove 
Springs, has been appointed Acting As- 
sistant State Attorney for the Fourth 
Judicial Circuit, composed of Duval, 
Clay and Nassau Counties, according 


to announcement from Tallahassee re-~ 


cently. Governor Millard Caldwell made 
the appointment effective during the 
military leave of absence of Thomas J. 
Shave, Jr., Fernandina, who is serving 
in the U. S. Navy. This is the first 
time a Clay County attorney has been 


on the staff of the State Attorney’s 
Office. 

Jacksonville has been selected by the 
National Association of Attorney Gen- 
erals for a three-day meeting, begin- 
ning November 20th. 


VICTOR ©. WEHLE, St. Peters- 
burg, has been appointed to the new 
circuit judge’s post in the Pinellas-Pas- 
co Sixth Judicial Circuit, by Governor 
Caldwell. The judgeship was created at 
the recently ended regular session of 
the Legislature, which provided a third 
judge for the circuit. At the same 
time announcement was made that 
Wehle will resign his post as County 
Prosecutor and that J. E. SATTER- 
FIELD of Clearwater will be appointed 
to that office. Wehle was holding the 
office during the absence of John Dick- 
inson who is at present serving in the 
armed forces. Satterfield’s appoint- 
ment will hold until such time that 
Dickinson returns from service with 
the Army. 


AQUILINO LOPEZ, Jr., is the new 
resident judge in the Circuit Court in 
Monroe County, succeeding Judge Jo- 
seph Otto. 


D. STUART GILLIS, DeFuniak 
Springs, has been named by Governor 
Caldwell as the Third Judge for the 
First Judicial Circuit. Mr. Gillis re- 
ceived his law degree at Cumberland 
University. He served in the Florida 
House of Representatives in the Spec- 
ial Session of 1918 and in the regular 
sessions of 1919 and 1929. He was a 
member of the Florida Senate in the 
sessions of 1925, 1927, 1935, 1937 and 
1939, and in 1937 occupied the presi- 
dency of the upper chamber. Mr. Gillis 
was assistant attorney general in 1920 
and in 1941-42. He has been attorney 
for the State Board of Administration 
since 1943. : 


CLAUDE OGILVIE, Jacksonville at- 
torney, was named by Governor Cald- 
well to the newly created Circuit judg- 
ship for the Fourth Judicial Circuit 
and his appointment has been confirm- 
ed by the State Senate. Judge Ogilvie 
will become the fifth judge for the 
Fourth Circuit, which is comprised of 
Duval, Clay and Nassau Counties. 
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A. P. (Sam) BUIE, Ocala attorney, 
has been appointed Assistant State At- 
torney for the Fifth Judicial Circuit. 


AUSTIN MILLER, city attorney for 
Jacksonville, has relinquished his city 
attorney’s post as of July 1st, and will 
confine activities to the practice of law 
after that date. 


JUDGE CHARLES E. WARE, of 


“ R. HENRY P. JOHNSON, Tampa, 
attorney, whose own sight impairment 
‘fostered his interest in social agencies 
for the war blind, died at his home on 
June 22nd. The 37 year old partner in 
the law firm of Johnson & Palermo was 
made a member earlier this year of.-a 
three-man committee appointed by U. 
S. Surgeon General Norman T. Kirk to 
study and investigate facilities for the 
‘rehabilitation of the war blind. In 
that capacity Mr. Johnson had recently 
returned from touring Army rehabili- 
tation hospitals throughout the coun- 
try. The report of the committee has 
‘not been published. As director of the 
Council for the Blind Mr. Johnson 
‘was recognized: as an authority on the 
occupational and personal needs of the 
blind and was a pioneer in the field of 
sight conservation. . In tribute to his 
‘work, he had a picture of Helen Keller, 
on which Miss Keller had inscribed: 
.“To Henry Johnson, whose courage is 
-a strong tower for the blind of Flori- 
da”. A native of South Carolina, Mr. 
Johnson was born extremely near 
‘sighted. A fall while still.a youth 
further destroyed his vision. Active in 
county and state bar associations, and 
-member of the Junior Chamber of Com- 
-merce, he was statewide Chairman of 
‘the Lions Club Legislative Committee 
-(which sponsored the Florida Council 
bill) and was elected Lions’ district 
-governor in 1943. Surviving is his 
‘widow, Mrs. Florence R. Johnson, a 
‘son, Richard Henry P., Jr., and a 
daughter Catherine Rawls of Tampa. 


JUDGE JOSEPH J. DICKINSON, 
-prominent central Florida attorney’ for 


Clearwater’s municipal court, has been 
appointed attorney for the State Rac- 


ing Commission by Governor Caldwell. 


T. M. SHACKLEFORD, Jr., of Tam- 


‘pa, attorney for the State Road De- 


partment since January 1941, resigned 


‘recently to devote his full time to his 


law practice in Tampa. CALVIN 
JOHNSON of Tampa, was named by 
‘the Board to succeed Shackleford. 


Lifes Record Closed 


more than three decades died on July 
10th at the Orange General Hospital 


after an illness of several weeks. He 


had’ retired four years ago from his 
law practice which started in 1926 
when he formed a partnership with his 
brother, the late C. P. Dickinson, well 
known Orlando attorney. Judge Dick- 
inson had been living in Winter Garden 
with his family since 1941. Born in 
Madison County in 1873, Judge Dickin- 
son received his early education in the 


public schools of that county and was 
-admitted to practice. in the courts of 


Florida in 1909. Opening a law office 
in Sanford in 1910, Judge Dickinson 


practiced until 1912 when he became 


judge of the old Seventh Judicial Cir- 
cuit of Florida. He resigned after two 
and a half years to oper an office with 
his brother in Orlando. He served for 
one term as_ representative from 
Orange County in the State Legislature 
in 1933. Survivors, besides his widow, 
Mrs. Sinah T. Dickinson, are: a daugh- 


‘ter, Jacqualine Dickinson, a graduate 


nurse at Jefferson hospital, Philadel- 
phia, a step-daughter, Lt. Clara Bray 
Burrett, stationed in Tuscaloosa, Ala- 
bama, four nieces, Lona Belle Blanton 


‘and Mrs. F. C. Browning of Orlando; 
“Mrs. 


David Lassiter of Indianapolis; 
Mrs. Ray Rutherford of Avon Park, 
and five nephews, Alex Dickinson of 


Orlando, J. C. Dickinson of Avon Park 


and Sgt. Walter W. Blanton, Randall 

Dickinson and Edward Dickinson, all 

serving with the U. S. armed forces. 
After an illness of 10 weeks, KEN- 


‘NETH IVOR McKAY, 64 year old na- 


tive Tampan, Chairman of the Univer- 
sity of Tampa’s Board of Trustees and 
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one of Tampa bar’s most outstanding 
members died on August 6th. Member 
of a pioneer West Coast family long 
identified with the area’s development, 
Mr. McKay is survived by his widow, 
the former Miss Olive Petty, 705 South 
Newport Avenue, Tampa, four chil- 
dren, Ens. K. I. McKay, Jr., member of 
the June graduating class at Annapo- 
lis, Miss Shirley Louise, Herbert Gif- 
ford, and Howell Angus, three broth- 
ers, D. B., former mayor of Tampa, 
Charles A. and Mitchell F., two sisters, 
Mrs. C. C. Woodward and Mrs. Ada 
Magruder, all of Tampa, and numerous 
other relatives. A son of John Angus 
and Mary Jane McCarthy McKay, the 
attorney was born Jan. 21, 1881, and 
was graduated from Hillsborough High 


School. After completing business 
school, Mr. McKay accepted his first 
employment, a job with Lykes Brothers 
Steamship Co. in Havana, where he 
lived for three years and learned to 
speak Spanish fluently. Returning to 
the states he entered Washington and 
Lee University, from which he receiv- 


ed his law degree in 1904. He began 


his law practice in association with the 
late M. B. Mafarlane. After the disso- 
jution of that partnership he joined the 
late John P. Wall in the law firm of 
Wall & McKay. When that firm was 
dissolved he joined in formation of the 
firm of McKay, Withers & Ramsey. 
The present firm of McKay, Macfar- 
lane, Jackson & Ferguson was formed 
in 1935. 


Lawyers Returning from Armed Forces 


ROBERT J. PLEUS announces his 
release to inactive duty as Commander, 
United States Naval Reserve and the 
re-opening of his offices for the prac- 
tice of law, specializing in the law of 
municipal securities and trial and ap- 
pellate practice, State and Federal 
courts, 401 First National Bank Build- 
ing, Orlando, Florida. 


WILLIAM M. GOZA, Jr., has opened 
a law office in the Bank of Clearwater 
Building, Clearwater, having formerly 
practiced as an attorney in Miami. Mr. 
Goza has received an honorable dis- 
charge from the Army, serving as 
First Lieutenant. He is associated 
with Attorney Ralph Richards in some 
of his work, but has his own indepen- 
dent practice. 


WILLIAM C. NORVELL, who re- 
cently returned to Lakeland, has open- 
ed law offices at 211 Hartsell Building. 
After receiving an honorable discharge 
from the army a year ago, Norvell was 
with the legal division of the investiga- 
tion section of the Comptroller General, 
Washington. Prior to entering the 
service, he served a term as assistant 
state attorney, and practiced in Lake- 
land 14 years. 


JUDGE HERBERT B. FREDER- 


ICK is back on the bench in Volusia 
County. He has been released from ac- 
tive duty in the office of the Judge Ad- 
vocate General of the Army where he 
held the rank of Lieutenant Colonel. A 
Captain in the last war, Frederick was 
recommissioned in October, 1942 and 
served for a time on the staff of the 
4th Service Command in Atlanta. Af- 
ter special training he was appointed 
to sit on the board of review in the 
Judge Advocate’s Office in Washington, 
the Army’s “Supreme Court”. 


SAM E. MURRELL, Orlando attor- 
ney has been released from military 
service after having served four and a 
half years with the Judge Advocate 
Generals Department of the United 
States Army, and has reopened offices 
in the Florida Bank Building. Mr. 
Murrell was a Major at the time of his 
discharge and served both in the South- 
west Pacific Theater of War and in the 
European Theater of Operations. Im- 
mediately after the attack on Pearl 
Harbor by the Japanese, Mr. Murrell 
was sent to Hawaii for the purpose of 
administering justice in the Hawaiian 
Islands and was appointed as Chief 
Judge. He was later sent back to the 
United States where he joined the 95th 
Infantry Division and was sent over- 
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seas as division judge advocate of that 
outfit. He served in England, landed 
on the beaches at Normandy and 
marched up through France as a part 
of General Patton’s Third Army. 


THOMAS JEAN ELLIS has resum- 
ed practice of law in Tallahassee, oc- 
cupying offices in the Midyette-Moor 
Building. He has just returned from 
34 months service in the Army Air 
Corps, including assignments in sever- 
al foreign countries. Ellis volunteered 
early in 1942 and was called up in Sep- 
tember of the same year. He was 
placed recently on inactive status at 
Fort McPherson, Georgia. He went 
overseas in January 1943, and served 
with the air forces in the Pacific, Eu- 
ropean and American theatres. He 
saw service at Pearl Harbor where he 
was assistant to the Chief of Staff of 
the air transport command for the Pa- 
cific area. He also performed duty at 
bases in Australia, New Guinea, Sa- 
moa, New Caledonia, and the Fiji 
Islands. 


WILLIAM J. DeHOFF former Jack- 
sonville attorney, has returned to the 
practice of law in Jacksonville after re- 
tirement from the Army and is now as- 
sociated with the law department of 
the Florida East Coast Railway. After 
his entry into service in November, 
1943, he took infantry basic training at 
Camp Wheeler, Georgia, and shortly 
thereafter was selected for officer can- 
didate school at Camp Lee, Va. After 
his commissioning on Oct. 27, 1944, 
Lieutenant DeHoff was sent to the At- 
lanta Army Service Forces Depot, 


where he was assigned as legal aide to 
Col. Henry Naab, director of personnel 
at the depot. He also served as liason 
officer between Colonel Naab and vari- 
ous governmental agencies in Atlanta, 
such as War Manpower Commission 
and the Civil Service Commission. In 
the early part of December, 1944, Lieu- 
tenant DeHoff was selected to be one 
of a special team of 35 officers set up 
by Gen. Brehon Sommervell, head of 
the Army Service Forces, and Gen. E. 
B. Gregory, the quartermaster general, 
to expedite textile production. His ser- 
vices with this team were the subject 
of a special commendation issued by 
his commanding officer, Col. R. Potter 
Campbell and the team itself was 
jointly commended by the acting quar- 
termaster general upon the completion 
of its duties. At the time of his entry 
into service Lieutenant DeHoff was at- 
torney for the State Welfare Board and 
was carrying on the firm practice of 
himself and his brother Donald, who 
was inducted into service in 1942 and 
has also recently returned to the prac- 
tice of law in Jacksonville. 


GEORGE A. SMATHERS, former 
Assistant United States District Attor- 
ney in Miami, and more recently a Ma- 
rine Corps Major in the South Pacific, 
will be sworn in at Washington as a 
Special Assistant to United States At- 
torney General Tom Clark. The 31 
year old Miami Beach attorney, who 
left his federal post in 1942 to join the 
Marines and went overseas with the 
first B-25 medium bomber squadron as 
a non-flying officer, recently was pro- 
moted to Major. 


Local Bar Associations 


Judge Hal W. Adams of Mayo on Au- 
gust 9, told the JACKSONVILLE BAR 
ASSOCIATION never to lose sight of 
their responsibility to defend the na- 
tion’s Constitution and see that it is 
not devitalized. “The Constitution 
means to government what the Bible 
does to Christians. I have a very great 
regard for our Constitution and it 
makes my blood boil to see people treat 
it with indifference, particularly peo- 


ple in high places. We, as lawyers are 
sworn to defend our Constitution. It 
is a very solemn commission for us and 
our profession, and we must remember 
every day of our lives that eternal vig- 
ilance is the price of liberty. It is in- 
tended that every one of us who follows 
the law profession must keep that ob- 
ligation for the balance of our days”, 
he said. 

Six members of the U. S. Army Air 
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‘forces shot down over Europe, three of 
them Tampans, who were detained in 
prison camps, and three from Drew 
. field, who evaded capture by the Nazis 
described their experiences at a lunch- 
eon of TAMPA AND HILLSBOR- 
OUGH COUNTY BAR ASSOCIATION 
-on August 11th. 

St. Petersburg lawyers are not gen- 
erally enthusiastic about the relaxation 
of basic requirements for admission to 
_the bar, adopted recently by order of 
the State Supreme Court, which permit 
lawyers practicing with good records 
in other states for 10 years to take 


Florida examinations without specific © 


education requirements. James Booth, 
past president of the ST, PETERS- 
BURG BAR ASSOCIATION and for 
10 years chairman of the legal educa- 
tion and admission to the bar commit- 
tee of the Florida State Bar Associa- 
tion, said that Florida so far “at the 
very top among states, would be knock- 
ed way down the ladder.” Previous- 
ly an applicant had to be a graduate of 
an accredited law school or of a part- 
time law school approved by the state 
board of law examiners and must have 
been graduated from a senior high 
school or had at least two years in resi- 
dence at an accredited college. Under 
the new setup he may take the state 
examinations upon furnishing similar 
requirements of good character, having 
practiced law 10 years in other states, 
and producing an abstract showing the 
scope and character of the applicant’s 
-previous experience and cultural back- 
. ground, 

Will M. Preston, and other recently 
elected officers of the DADE COUNTY 
BAR ASSOCIATION were inducted 
into office on August 21st at an instal- 
lation luncheon in the Clover Club. 
Preston, whose office is in the Ingra- 
-ham Building, has been a practicing at- 
-torney in Miami since 1926. He-suc- 
‘ceeds Leo S. Julian. Others installed 
included Wiliam A. Lane, First Vice- 
president ; Henry K. Gibson, Third 
Vice-president, and Melbourne Martin, 
Secretary. 


Hotel GEORGE 
WASHINGTON 
300 Rooms with Eg 


[Hotel now in Wer 
WEST PALM BEACH 


Hotel PENNSYLVANIA 
— formerly The Royel Worth 
300 Rooms with Baths and Showers 
Open all the year. Outstanding hotel service and 
. modem conveniences for discriminating guests. 
GARAGE service. 


Hotel GEORGE WASHINGTON 


200 and Showers 


w Reasonable Rates Posted in Every Room 


ROBERT KLOEPPEL. MANAGEMENT 
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: 
The Wonder Hotel of AIRS TONAL 
the South. Redio and 
connection with lobby. a! 
VIMAYFLOWER 
300 Rooms with 
mercial Travelers. Radio. 
Se 
: 
venience end-service for summer and winter combo 
GARAGE service. 


“DIVORCE IS THE DISSOLUTION OR 
| SUSPENSION OF A 
VALID EXISTING MARRIAGE.” 

27 C. J. S. P.521 


Following this simple eleven-word definition, 
CORPUS JURIS SECUNDUM thoroughly ex- 
hausts the subject of Divorce in a treatise cover- 
ing more than 800 pages containing 8,924 ques- 
tions of law that have been adjudicated by our 
courts. 


Nowhere else in the literature of the law does 
there exist a more complete and comprehensive 
coverage of the subject of Divorce which, unhap- 
pily, is so prevalent in our courts today. 


If you are concerned with any question relat- 
ing to Divorce or Separation, you will be greatly 
benefited by consulting C. J. S. 
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THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Avenue Extension 
Brooklyn 1, New York 
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FLORIDA STATUTES 
ANNOTATED 


Affords a Complete Picture of the 
Florida Law in One Place— 


The Text of the Law. 


Exhaustive History Notes. 


Full and complete annotations covering all Florida and 
Federal.Cases that relate to Florida law, and in many 
cases the annotafions contain other state cases that 
have laws similar to those of Florida. 


Complete and up-to-date Index. 


Exhaustive cross-references, connecting up related sec- 
tions. \ 


’ . The Annotations are also fully indexed. 


. Always to date by the most modern method of supple- 
mentation. 


Spr IN 30 VoLUMES AND CURRENT PocKET Parts— 
(29 VoLtumEs Now Reapy) 


For Full Particulars Write Either 


WEST PUBLISHING COMPANY THE HARRISON COMPANY 
Saint Paul 2, Minn. 
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